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I am delighted to give the 2017 JMCE Lecture.  Rather worryingly for me, it is 

billed as the Centre's "flagship" event.  When I've finished you might think, 

"Well, if that's the flagship lecture, how bad must the others be?".  Anyway, at 

times I'll say things that are well known to you.  But they might not be so 

familiar to others.  So please bear with me. 

 One of my arguments today will be controversial.  Accordingly, let me 

say that I voted "Remain" in the EU referendum.  I was as shocked as everyone 

else by the result - including the leading advocates in the Leave campaign.  On 

                                                                 
 
1  MVO, LLD, FRHistS, Emeritus Professor of Constitutional Law in the University of Manchester.  This is a fuller 
version of the lecture actually delivered.   
   



2 
 

TV they looked and sounded so miserable that they appeared to be the losers.  

(Perhaps they were thinking "Crikey!  What have we done?".)  All the pollsters 

had been unanimous that Remain would win.  Wrong, and not for the first time.   

 Today I have two main aims.  I'll argue that Britain's exit from the EU has 

been possible for some 25 years, and probable for the past 10 years or so.  It 

was only a matter of time and chance.  And I'll explain the implications for the 

British constitution of joining, and of Brexit.2     

 Historians enjoy a gift that's denied to mere mortals.  We have the 

benefit of hindsight.  And I'm going to use that gift to the full.  Permit me, 

therefore, to begin by going back to the Second World War, and especially to 

its aftermath.   

 

War and aftermath  

Britain is rightly proud of her part in that catastrophic conflict.  When Hitler 

invaded Poland in 1939 Britain and France immediately declared war on Nazi 

Germany.  After France collapsed in 1940, all of western and northern Europe 

had fallen, or was to fall, under Nazi domination.  Britain defied him, alone, for 

more than a year.  When the United States was bombed into the war in 

December 1941, Winston Churchill and President Franklin Roosevelt developed 

what the Prime Minister called the "special relationship" between Britain and 

the United States.  Ever since then British Prime Ministers have nurtured that 

concept, not least Theresa May. 

                                                                 
 
2  The word "Brexit" was coined after earlier talk about "Grexit" - the possibility that Greece would have to 
leave the euro. 
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 Victory in Europe in 1945 restored freedom to the subjugated western 

European states.  Britain was unbeaten, victorious.  But she had paid a very 

heavy price, not only in human loss, but in physical damage, and a financial 

cost that left her, more or less, bankrupt.  From the rubble of war emerged, 

especially in continental Europe, a determination that there should never again 

be such a disaster.  The first step came in 1952 with the creation by six 

countries of the European Coal and Steel Community.  Doesn't that sound dull?  

But iron and steel are the essentials of war-making.  Then the same states 

embarked on by far the most significant initiative, the creation of the Common 

Market, formally known as the European Economic Community.  Belgium, 

Luxembourg, the Netherlands, Italy - and astonishingly in many ways - France 

and West Germany3  all signed the Treaty of Rome in 1957.  They were the 

original "Six", who signed a document whose preamble famously recorded the 

signatories' determination "to lay the foundations of an ever-closer union 

among the peoples of Europe".4    

 

Britain stands apart  

But Britain remained aloof from all this.  True, Britain had joined Nato from its 

inception in 1949.  And she had played an important role in drafting, and had 

signed, the European Convention on Human Rights, which came into effect in 

1953.  (Britain did not, however, make the Convention part of her own law 

until 1998.)  But Britain was absent from the signing of the Treaty of Rome, as 

she was last month from the 60th birthday celebrations of that treaty. 
                                                                 
 
3  In 1945 Germany was divided into West Germany, under the initial control of the Western Allies, and East 
Germany, dominate by the Soviet Union, and ludicrously dubbed by it "the German Democratic Republic".  

Germany was reunited in 1990. 
 
4  Treaty of Rome (1957), Preamble.  
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 Why didn't Britain join these developments, especially the Common 

Market, during the 1950s?  The reasons are important to my argument.  I 

suggest that there were three.  First, Britain considered herself to be different 

from - and, to be blunt, superior to - the continental countries.  Britain had 

stood alone, undefeated, in the war.  The western European countries, by 

contrast, had been crushed.  After 1945 they had to resort to new methods to 

rebuild from much greater damage than had been inflicted on Britain - 

appalling though that was.  The Conservative and Labour Parties were as one in 

believing that, just as Britain with the Allies had won the war by her own 

exertions, so she would win the peace.  Secondly, Britain had never been a 

European power, but a global one.  The British Empire had been the greatest 

the world has ever seen.  In 1957 the British Empire and Commonwealth still 

covered over 20% of the surface of the earth, and embraced some 30% of the 

world's population.  There was trade preference between all the countries of 

the Commonwealth - an arrangement that had developed long before the 

Common Market was invented.  To many Commonwealth states Britain was 

the mother country, and to all of them the Queen was (like her father) Head of 

the Commonwealth.5  Thirdly, Britain had a special relationship with the United 

States, created between Churchill and Roosevelt, and nurtured on this side of 

the Atlantic, if not so much by the United States.  (And Britain possessed 

atomic weapons, which had been jointly invented by the two countries during 

the war.  That was seen by Britain as giving her a superior status in the world, 

certainly in western Europe.6)  The political consensus in the 1950s, therefore, 

                                                                 
 
5  The Heath Government's White Paper "The United Kingdom and the European Communities", Cmnd 4715 
(1971), para 17, gave as reasons for Britain's isolation from Europe that she had suffered less ec onomic 
damage in the war than western European countries, had not been invaded during it, was less concerned 

about developing European unity than being preoccupied with changes in her relationship with the 
Commonwealth.  There was no mention of the special  relationship in the White Paper. 
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was that Britain's future should continue to embrace the whole world, not just 

the adjacent continent, through the Commonwealth, and through the Atlantic 

alliance.7  The only concession towards trade co-operation with continental 

Europe was through the creation of the European Free Trade Association 

(EFTA), consisting of many countries outside the EEC. 

 

Three attempts to join  

But within four years of the EEC's creation the Conservative Government under 

Harold Macmillan 8  performed a U-turn of breath-taking proportions.  It 

decided that - if the right terms could be agreed - Britain should, despite all 

that, join this new enterprise.  How on earth did such a volte face come about 

so quickly? 

 The reason was economic, not political, and assuredly not constitutional.  

The British economy was not recovering at anything like the rate of, in 

particular, that of the old enemy, West Germany.  Indeed, the economies of 

the Six in the Common Market were forging ahead, while Britain's was falling 

behind.  It was Macmillan's view that, on the right terms, and in particular if 

Commonwealth interests could be accommodated, joining the Six would be 

advantageous.  And so in 1961 a formal application to join was made.  The 

Labour Party immediately dissociated itself from this.  Indeed, the leader of the 

Labour Party, Hugh Gaitskell,9  was famously to say the following year that if 

                                                                                                                                                                                                          
 
6  Russia exploded an atomic bomb in 1949.      

 
7  The Liberal Party was and remained committed to European co-operation and unity, and this has been 
continued  by the Liberal Democrats.   
 
8  Prime Minister 1957 to 1963.  
 
9  He had been Chancellor of the Exchequer from 1950 to 1951, and had been elected Labour leader in 1955.  
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Britain joined the EEC it would mean " ... the end of a thousand years of 

history".10  Thus - please note this - there was no party consensus behind the 

first application to join the Common Market.   

 While Macmillan had no support from the Labour Opposition, he must 

have thought that he would be helped by France.  In 1958 France had called 

out of retirement Macmillan's old wartime colleague and friend, the proud and 

prickly General Charles de Gaulle, to be President of the new Fifth French 

Republic.11  (It so happens that two of my political heroes are Macmillan and 

de Gaulle.)  Back in 1940 the General had, in effect, set up a French 

Government in exile in London after the fall of France.  At the Liberation of his 

country in 1944, the General, with the full support of the western Allies, had 

become provisional President, having earned by his wartime resistance 

enormous moral and political authority.12  But the General, in the name of 

France, vetoed Britain's 1961 application in 1963.  The Conservative 

Government's whole future economic policy had collapsed.  Macmillan never 

recovered politically.  Labour won the 1964 General Election - but under a new 

leader, Harold Wilson.13  Under his leadership the Labour Party once more 

changed its view of the Common Market.  And so after a second election 

victory in 1966 he decided to tour the Six to garner support for a fresh 

application to join.  This time the General moved much more quickly, and in 

                                                                                                                                                                                                          
  
10  Labour Party conference, Brighton, October 1962. 
 
11  The Constitution of the Republic of France (1958) was drafted in l ine with the General's insistence that the 
President and the Government should be strengthened as against the legislature, to end the weak 
Governments of the Fourth Republic.   
 
12  Polls consistently show that the French consider him to have been the greatest ever Frenchman. 
 
13  Gaitskell  had died suddenly early in 1963.  



7 
 

November 1967 he again vetoed any negotiations with the British based on a 

second application.     

 Why did the General twice thwart Britain's attempts to join the Six?  One 

private reason undoubtedly was that he wanted France, and if necessary West 

Germany, to remain the principal power, or powers, in the EEC.  He 

understandably saw Britain as a potential threat to that.  But publicly, at 

almost regal press conferences, he threw back in Britain's face the very reasons 

that she had used to shun the EEC in the first place.  Britain, he declaimed, was 

not a truly European country.  Britain traded within her own free trade area, 

the Commonwealth, with whom she still had worldwide imperial links.  And 

Britain was closely allied with the United States, was Atlanticist, which France 

most certainly was not.  (Indeed, the General had withdrawn France from the 

command structure of Nato in 1966, and had created, without the help of any 

other state, her own nuclear arsenal.)  The General, despite what the United 

States and Britain had done for him personally during the war, had a dislike of 

the Anglo-Saxons, as he was pleased to call the Americans and the British. 

 That was 1967.  But of course you know that, just five years later, Britain 

became a full member of the EEC, after a third, and this time successful, 

application.  This was the personal passion, and personal triumph, of the 

Conservative Prime Minister, Edward Heath.14  Had the General changed his 

mind?  Non.  Pas du tout.  He had resigned in 1969, and his elected successor, 

Georges Pompidou,15 was as keen as Heath to enfold Britain into Europe.  This 

mutual regard wasn’t shared by the Labour Party.  It had changed its mind 

                                                                 
 
14  He was Prime Minister 1970 to 1974.  
 
15  He had been the General's Prime Minister from 1962 - 1968, and was President from 1969 until  his death in 
1974. 
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again:  by the early 1970s it was opposed to joining.  But Parliament approved 

the deal - narrowly - and the European Communities Act 1972 made the 

United Kingdom a member of the European Communities from 1 January 1973.   

 

The first referendum  

And so that was that.  Except that it wasn't.  After 13 months of European 

Community membership, the Conservative Government, for unrelated reasons, 

lost a General Election.  Wilson was back in power in 1974, but had, yet again, 

changed his mind.  He now wanted to renegotiate Heath's terms with a view to 

remaining in the Community.  Wilson, however, led a Government and party 

that, rather like the country as a whole, was bitterly and deeply divided over 

EEC membership.  Indeed, about a third of his Ministers wanted to get out of 

Europe before it was too late.  Labour won a second election in October 1974, 

repeating its manifesto commitment, in effect, to settle the issue in a 

referendum.  There had never been a UK-wide referendum.  Indeed, given that 

they had been abused by Hitler and Mussolini in the 1930s, in order to give 

spurious democratic authority for some of their decisions, referendums had 

been denounced by Wilson's illustrious predecessor as Labour Prime Minister, 

Clement Attlee,16  as having "too often been the instrument of Nazism and 

fascism".17  But the Referendum Act 1975 was passed, allowing an advisory 

national referendum to be held.  In truth the renegotiated terms were very 

minor, cosmetic, changes.  The idea of a referendum had been hit upon by 

Wilson to keep his Government together, and, as a secondary purpose, finally 
                                                                 
 
16  Prime Minister 1945 - 1951;  Leader of the Labour Party 1935 - 1955.   
 
17  He used that phrase when rejecting Churchill 's suggestion that a referendum be held on whether to 
continue the wartime Coalition Government until  after Japan had been defeated. 
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to settle the issue of Common Market membership.  He succeeded in his first 

aim.  Ministers were given the freedom (outside Parliament) to support 

whichever side they preferred.  But, Wilson insisted, whatever the referendum 

result the whole Government must respect it.  Wisely, Wilson took a back seat 

in the referendum campaign, not wanting to make it a vote about him and his 

Government.  The question was:  "Do you think that the United Kingdom 

should stay in the European Community (the Common Market)?".  (One 

vigorous campaigner for a "Yes" vote was the new leader of the Conservative 

Party, Margaret Thatcher.  What irony!)  The referendum result reflected the 

split in the Labour Government.  In June 1975 some 67% of the electorate 

voted "Yes", and 33% voted "No", on a 65% turnout.  (I voted "Yes".) 

 

Britain and the Common Market in 1975 

Where, then, stood Britain and her relationship with Europe in 1975?  That 

vote had been conclusive.  By a two-to-one margin Britons had voted to stay in 

the Community.  Yet behind that apparent finality uncertainties remained.   

 Notice, first, the arithmetic.  Over a third of voters hadn't voted.  We 

can't know what, if anything, they thought.  (Contrast that with the turnout in 

Scotland for the independence referendum in 2014 - 85%.)    Remember, 

secondly, that the two main political parties remained split internally.  The 

1975 vote had patched up the Labour Government, but many Labour 

supporters remained opposed to the Community.  (Indeed, during the 1980s 

Labour was once more to advocate withdrawal.18  It was to reverse itself yet 

again in the early 1990s.  Is anyone keeping count of Labour's U-turns on this?)  
                                                                 
 
18  The 1983 Labour election manifesto, packed with left-wing policies, was famously dubbed by a Labour MP,  
Gerald Kaufman, as "the longest suicide note in history".  Labour was crushed in that election. 
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And the Conservative Party continued to contain a significant element of 

fervent anti-Europeans.  The referendum result could not bind up the 

Conservative wounds that had been inflicted by joining the Community.  Be 

clear, thirdly, that the referendum had confirmed membership of a bloc whose 

primary purpose was economic.  No one could have known that that trading 

partnership would develop into the European Union as we know it today.  Such 

a vision would have been fanciful 40 years ago. 

 In brief, a significant number of entirely sensible Britons (reinforced, I 

grant you, by some who were idiotic), remained much further away from the 

Community than the narrowness of the English Channel might imply. 

 

British constitutional law 

Lawyers present may have a complaint about my remarks.  I've said very little 

about the law.  Let me correct that now.   

 The uncodified British constitution is based on the concept of 

parliamentary  sovereignty.  That parliamentary sovereignty has existed for 

over 300 years.19  What it means is this.  The United Kingdom Parliament can 

make any law it wants, about anything.  It can also repeal, or change, any law it 

wishes.  Once a draft law - a Bill - has passed both the House of Commons and 

the House of Lords,20  and has received formal royal assent,21 it becomes an 

Act of Parliament, or statute.  There are thousands of them.  Before accession, 

                                                                 
 
19  The so-called Glorious Revolution of 1688 - 1689 established that the King owed his throne to Parliament. 
 
20  The House of Lords can be bypassed under rules in the Parliament Acts 1911 and 1949. 

 
21  That process is described as taking place by the Queen in Parliament. 
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they constituted the supreme law of the land.  No person or body, other than 

Parliament, could override a statute - not the courts, not "the people", and 

certainly not any foreign legislature.  While an Act is in force the courts must 

obey it.  That, then, is the essence of the doctrine of parliamentary sovereignty.  

Regular and free elections ensure that a Government has a mandate from the 

voters to ask Parliament to pass the statutes that Ministers want.  Of course, 

Britain had, and has, treaty obligations, such as under the UN Charter, Nato, 

and so on.  These bind signatories in international law to abide by treaty 

provisions.  But treaties cannot override parliamentary sovereignty.  The most 

important treaties have to be enacted by statute for them to have force in the 

United Kingdom.  And if Parliament wanted at any time to end a treaty, it could 

do so by passing another Act. 

 Some said that legislation to authorise British membership of the 

European Community would require "a Bill of a thousand clauses".  In fact, the 

European Communities Act 1972 has just 12.  Section 2 is the crucial one.  In 

crude summary, it did two things.  First, it provided that all existing, and all 

future, Community law was have direct effect in Britain.  No further 

enactments, no further decisions of Parliament, would be needed to apply 

them.22  Secondly, it stated that all British statutes were to be read as being 

subject to that Community law.23  Of course, there was some discussion about 

how that would affect national, and parliamentary, sovereignty.  The then 

Government stressed that most aspects of life would remain unchanged.  In its 

White Paper describing the terms for joining the Heath Government said this.24 

                                                                 
 
22  1972 Act, s 2(1).  "Directives", however, would have to be incorporated individually by secondary legislation 
through the use of statutory instruments:  s. 2(2).   

 
23  1972 Act, s 2(4).  
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 There is no question of any erosion of essential national sovereignty;  what is 

 proposed is a sharing and an enlargement of individual national sovereignties in the 

 general interest.    

 After accession, there was much speculation about the precise effect 

that the 1972 Act had had on parliamentary sovereignty.  The only way in 

which there could be a definitive answer to that question would be for the top 

United Kingdom court, then the judicial House of Lords - the Law Lords - to 

supply it.  But that depended on a case getting to that court on this very point.  

It's astonishing that no such case did so for nearly 20 years after accession.  

And who could have guessed that this supremely important constitutional 

question, when it at last got before the Law Lords, would involve - of all things 

- a dispute about fish?  But it did.     

 The constitutionally-vital case was called Factortame, decided in 1991.25  

The facts don't matter.  The Law Lords applied a ruling in the case which they 

were obliged to obtain from the European Court of Justice.  The Law Lords held 

that the European Communities Act 1972, s 2 had imposed a major limitation 

on the doctrine of parliamentary sovereignty.  All member states, including 

Britain, they said, must comply with European Community law.  If any, or any 

part, of a national law, of whatever date, was inconsistent with EC law, then it 

was (in the court's word) "ineffective".  Or to put it another way, any rule of 

English law, even if in an Act of Parliament, and regardless of when it had been 

passed, that a court found to be contrary to Community law, was "ineffective".  

In simple terms, it was void.  And so, in the Factortame case, a large part of the 

"offending" British statute, the Merchant Shipping Act 1988, was struck down.  

                                                                                                                                                                                                          
 
24  "The United Kingdom and the European Communi ties", Cmnd 4715  (1971), para 29.    

 
25  R v Secretary of State for Transport, ex p Factortame (No 2) [1991] AC 603.  
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Since 1973 parliamentary sovereignty had been subject to Community law.  As 

a member of the Community, Britain could not pass any law that conflicted 

with European law, which was supreme over English law.   

 British newspapers, especially the tabloids (which I suppose count as 

newspapers), erupted in fury.  So did many politicians, and indeed some 

ordinary Britons.  A foreign court had demolished a 300-year-old cornerstone 

of the British constitution!  Britain was subject to - subservient to - Community 

law!  Because of that, she was no longer wholly independent.  She could no 

longer make whatever laws she wished, regardless of anyone else.  

Explanations that this was because Parliament itself had voluntarily passed the 

1972 Act, and that, for any club to work, all its members must follow the same 

club rules, satisfied some, but by no means all.  Perhaps Factortame gave birth 

to - or at least vastly increased - euroscepticism, and a wish among some to be 

free of Europe.  Indeed, UKIP had its origins in 1991.26 

 

The gathering storm  

I turn now to argue why leaving the EU has, for Britain, been but a question of 

time and chance.  I begin with the wider world. 

 The whole western world has seen a collapse in trust, one after the 

other, in institutions, in the established order, and in major professions.  

Ordinary people no longer trust organisations and people in whom they used 

to have confidence.  This phenomenon contributed to the Brexit vote.  The 

most recent example of "populism", or whatever word fits, is in France.  The 

two traditional parties of the Fifth Republic, the Gaullists (in various iterations) 
                                                                 
 
26  The Anti-Federalist League, established in 1991, became UKIP in 1993.  
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and the Socialists, were humiliated in favour of electing President Macron, 

whose movement, En Marche!, has only existed for a little over a year.  He is 

committed to the EU, but also to its reform.  And last year a man with no 

political experience was elected to the most powerful office in the world.  (Nor, 

unlike, say, President Eisenhower27 did Donald Trump make up for this political 

innocence with military experience.  He had avoided compulsory military 

service, which would have put him into the bloody Vietnam War, because of 

his feet.28)  But this erosion - of trust, not of Trump's feet - had begun ten years 

earlier with the banking crisis of 2007 to 2008.  One decade ago the fuse had 

been lit. 

 In essence, big banks in the United States, and in Europe, used people's 

money as if they were running giant casinos.  They amassed vast toxic debts.  

They lent money they didn't really have, for mortgages that could never be 

repaid.  The contagion reached the United Kingdom, when in 2007 investors in 

Northern Rock bank withdrew large sums fearing that it was about to go bust.  

(Being British, in order to do so they formed orderly queues outside local 

branches, fortified by cups of tea.  It makes you proud to be British.)  The banks 

held guns to Governments heads.  If, they said, you don't bail us out, we will 

collapse, and the whole financial and economic system will come down with us.  

Bailed out they were:  billions of pounds were supplied:  disaster was avoided.  

But Governments have no money of their own.  They only have taxpayers', and 

borrowed, money.  As a result British citizens were condemned to years of 

                                                                 
 
27  General Eisenhower had been Supreme Allied Commander from 1944 until  victory in Europe.  He was 
elected President in 1952 and served for two terms. 

 
28  He obtained four deferments because he was in higher education, and one because of "bone spurs in his 
heels".  
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austerity.29  Citizens had not created this mess.  But they had to pay for the 

wrongdoings of others, through higher taxes, higher prices, and to this day 

very little by way of pay increases. 

 British politicians were next to fall from grace.  In 2009 facts emerged 

about the ways in which many MPs had claimed - mostly within parliamentary 

rules - large sums in outrageous expenses.  A handful were convicted of fraud 

and went to prison.  This reinforced the (false) assumption that "they're in it 

for what they can get".  It is hard to exaggerate the deleterious effect that this 

had on the public.  It was corrosive of democracy. 

 Newspapers followed.  Several had illegally hacked into private 

information, which they then splashed in headlines to sell their grubby 

publications.  Some journalists were convicted of offences.   

 Late last year an opinion poll - for what that might be worth - asked 

people to rank professions according to their confidence in and respect for 

them.  Unsurprisingly, doctors and nurses came top, scoring over 90%.  At the 

other end, estate agents actually improved their standing, moving up to 30%.  

Journalists came beneath them, with 25%.  But at the very bottom were 

politicians, in whom only 15% had confidence.   

 Faith in democracy has been corroded.  All of that, I submit, must have 

contributed in part to some voters lashing out at the political establishment 

and the Government at their first opportunity - the Brexit referendum.  Most 

of the Government, most MPs and peers, nearly all the political parties, most 

newspapers, the EU, and so on, urged a Remain vote.  But citizens seemed to 

                                                                 
 
29  Opponents of the 1997 - 2010 Labour Government claim that it spent far more than could be afforded, thus 
contributing to the huge National Debt. 
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think, "Politicians, the Government, the banks, most newspapers, urge us to 

stay in the EU.  Well, given what they've done to us, I'm voting to Leave." 

 

Onwards towards Brexit 

I believe that separately the Community, and later the Union, did or would go 

on to do four things that would - unwittingly - contribute to Brexit.  Again, I'm 

not being judgemental.  I'm not criticising anyone, or doubting anyone's 

honesty or integrity.     

 First, in 1957 the fathers of Europe included in the preamble to the 

Rome Treaty those famous words "ever-closer union."  Separately, there is 

occasional use of the phrase "the European project".30  What do those terms 

mean?  At one extreme, they could just imply easier commercial links within 

the Community.  But at the other extreme they could indicate a desire to 

develop a fully federal state of Europe, replacing the existing nation-states.  

Such an outcome is the personal preference of, for instance, the present 

President of the European Commission, Jean-Claude Juncker.31  It's easy to see 

why those words would make a slightly nervous Briton suspicious, because no 

one could tell him or her what "ever-closer union", or "the European project", 

were leading up to.  (Indeed, to leap ahead again briefly, one of David 

Cameron's 2016 renegotiated terms was to ensure that "ever-closer union" 

would no longer apply to Britain.) 

   

                                                                 
 
30  In an editorial on 11 April  2017 the paper noted that Emmanuel Macron wanted to "rejuvenate the EU 

project alongside Germany".  
 
31  See The Times, 2 March 2017, p 13.  
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 Thirdly, in my opinion it was a mistake for the European Community to 

change its brand to the European Union, or at least to do so so soon.32  There 

are lots of constitutional unions around the globe, represented by fully federal 

states.  Germany, Australia, Canada, and the United States are examples.  In 

federal systems, the top, or federal, layer of governance has its powers (such 

as over defence, and the conduct of external affairs), while the regional units 

have their own defined powers.  Quitting a federal system isn't usually allowed:  

indeed, in the United States a terrible Civil War was fought to maintain that 

principle.33  In a federation, the only state, or country, recognised as such by 

the rest of the world, is the one at the federal level.  The Treaty on European 

Union, the Maastricht Treaty, of 1992 blew trumpets that could herald a 

federal Europe.  It aims to have common policies on defence, security, and 

external relations (at the "federal" level, as it were).  Indeed, it established a 

Foreign Minister representing all EU states to the rest of the world.  Every 

citizen of each member state is an EU citizen.  It sets out a Charter of 

Fundamental Rights of the EU.  It provided for a common currency, the euro.  

Was the Maastricht Treaty welcomed by Britain?  No, it wasn't.  It was opposed 

by the Labour Party.  Many Conservatives thought it a step much too far, and 

refused to support John Major's Conservative Government on the 

parliamentary Bill to enact Maastricht into English law.  Indeed, he had to 

declare that key votes on it were to be votes of confidence in the Government, 

so that if any had been lost there would have been an immediate General 

Election.  Some votes on the Maastricht Bill were carried with majorities in 

                                                                 
 
32  Treaty on European Union 1992 (the Maastricht Treaty). 

 
33  More soldiers (some 600,000) were kil led between 1861 and 1865 in the Civil  War than in all  other conflicts 
fought by the United States to this day. 
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single figures.34  In my opinion, within Europe, it was Maastricht that was the 

beginning of Brexit. 

 The third indirect contribution to the undermining of British support for 

the European Union was the adoption of the single currency, the euro, in 2002.  

Britain had already burned her hands badly by joining its precursor, the 

Exchange Rate Mechanism.  I don't pretend to know what the ERM was, but I 

do know that in 1993 the Treasury spent - wasted, as it turned out - billions of 

pounds trying to shore up British membership of it against speculators.  And 

interest rates - in those days set by the Government - soared in one day from 

10% to 15%.  All to no avail.  Britain crashed out of the ERM.  John Major's 

Government never really recovered, and itself crashed out of office at the 1997 

General Election.  Once bitten, etc.:  when the euro was invented Britain 

obtained an opt-out from it.  That was a masterstroke, given that when Greece 

(to use the technical term) went bust in 2009, the eurozone had to spend 

billions to keep her in the euro area. 35  (Indeed, the separate policy of 

enlargement, under which the European Union extended its borders eastwards, 

was risky, given that in the main their economies were very much weaker than 

those of northern Europe.)   

 My objection to the euro, however, is not economic, but constitutional.  

The creation of the euro put economics ahead of politics.  It has been very 

unusual indeed for individual states to adopt a new common currency without 

first becoming a single constitutional unit.  Again, the United States shows how 

it should work.  When the United States Constitution was adopted in 1787, it 

                                                                 
 
34  The Bill  became the European Communities (Amendment)  Act 1993. 

 
35  It is generally accepted now that Greece did not meet the required criteria to join the euro in the first place, 
but got in through creative accounting by that country and connived at by the EU. 
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provided for the US dollar to be the only currency.  What else are uncertain 

people to make of the euro but that it is a precursor to political union?  The 

adoption of the title of the European Union, and of the euro currency, were 

two steps taken too quickly in the evolution of - well, in the evolution of what, 

exactly?  That is my constitutional query. 

 The final failing - and I attach no blame for this - was the EU's inability to 

make a collective and effective response to the great migration emergency.  

Angela Merkel's open and humane welcome to so many migrants was a shining 

light in a gloomy world.  But as an organisation, the EU was unable to come up 

with any way of coping with this emergency, any more than did individual 

states, including Britain.  In Britain, as elsewhere, "free movement", as 

guaranteed by the EU, was blamed for the consequences of that migration.36   

 

The 2016 referendum and aftermath 

And so, for many years, many Britons were waiting for a chance to be heard  - 

to "do something" about Europe.  One man promised it to them.  David 

Cameron  made a  commitment in 2013 to hold a referendum.37  He was 

politically threatened over Europe, from within his own party, by eurosceptics, 

and from an increasingly popular UKIP.  He committed a future Conservative 

Government to holding a once-for-all, in or out, EU referendum.  After the 

Conservatives won the 2015 General Election he duly renegotiated Britain's 

terms of membership.  You will remember what those terms were.  No, neither 

                                                                 
 
36  Tony Blair has admitted that his Government had "no idea" how many people would come into the UK 
when his Government permitted free entry in 2004 for citizens from the 10 states that joined the enlarged EU 

in that year:  see The Times, 20 March 2017.  
 
37  Bloomberg speech, 23 January 2013. 
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do I.  They were forgotten in the heat of the campaign, just as Mr Wilson's had 

been in 1975.  Ministers were allowed to urge voters either to Remain, or to 

Leave, as individuals preferred.  Mr Cameron urged a Remain vote.  During the 

2016 referendum campaign nonsense was spoken by both sides.  Remainers 

deployed "Project Fear".  Dire warnings were uttered of economic catastrophe 

if Britain were to leave the EU.  George Osborne - who, as Chancellor of the 

Exchequer, then had only one job - threatened an emergency Budget, including 

a 2p in the pound income tax hike.  The Bank of England and other expert 

institutions forecast economic horrors outside the EU.  Some Leavers promised 

that £350 million a week would become available to spend on the NHS.  That's 

(I think) over £18 billion a year.38  The result on 23 June 2016 was that 52% of 

people voted to leave, 48% to remain, on a 72% turnout.  

 And what happened?  The pound fell significantly - making imports more 

expensive, and increasing the cost of living.  But exports became cheaper, and 

all other economic indicators, not least the stock market, went up.  Faith in 

elite experts took yet another hit.    Mr Cameron resigned the following day.  

(As he went back into No 10 having made that fact public, he hummed a 

cheery tune.  Every cloud has a silver lining.)  Mrs May was elected leader by 

the Conservatives, and she was appointed Prime Minister by the Queen on 13 

July 2016. 

 Initially the new Government decided that the famous article 50 of the 

Treaty on European Union could be activated through executive powers, 

without any vote in Parliament.  But a judicial challenge in the Miller case39  

                                                                 
 
38  That would, for example, pay for building 36 hospitals to the superb standard of the proposed Royal 

Liverpool Hospital. 
 
39  R (Miller) v Secretary of State for Exiting the European Union [2017] UKSC 5.  
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stopped that.  The Supreme Court held (in effect) that an Act of Parliament was 

essential.  Accordingly, the Government, having wasted valuable time 

appealing from the same earlier ruling in the High Court, caused Parliament to 

pass the European Union (Notification of Withdrawal) Act 2017.  It was passed 

with huge majorities in the House of Commons, and the Lords accepted it.  

After all, who would want to frustrate it, and be branded as an "enemy of the 

people"?  The Prime Minister had a letter hand-delivered - not risking the 

uncertainties of the Royal Mail - to the President of the European Council on 

29 March 2017, triggering article 50.  After 44 years, Britain was dissolving her 

ties with the European "project".  (I wonder whether in Heaven General de 

Gaulle sought out a gloomy Harold Macmillan to say "You see, mon cher 

Monsieur Macmillan, I was right all along"?  Perhaps not, because in de 

Gaulle's Heaven there would be no Anglo-Saxons.  Certainly in Macmillan's 

there would be no de Gaulle.  But such theological mysteries I leave to others.) 

 Then the Government published its legislative plans.40  In brief, a "Great 

Repeal Bill" will be enacted.  It will do three things.  First, the European 

Communities Act 1972 will be repealed, on the day that the United Kingdom 

leaves the EU.  Secondly, under the Great Repeal Act all EU law that applies to 

Britain on that date will be translated into British statute law.  But just a 

minute.  That's bizarre.  Isn't the whole point of Brexit to cleanse our law of EU 

law?  Yes, of course it is.  It will be done under the third purpose of the Great 

Repeal Act.  After minute consideration of that vast mass of such EU law, 

unwanted parts will be expunged.  This will be done either by further repeal 

Bills (for major rules), or (for detailed and technical rules) by a well-known, and 

much used, fast-track procedure, which just requires one vote in each House 

                                                                 
 
40  "Legislating for the United Kingdom's withdrawal from the European Union", Cmnd 9446 (2017). 
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to approve it.  That's known as secondary legislation, enacted in statutory 

instruments.  (Bills - as primary legislation - require many votes in both Houses, 

and take much longer to enact.)  Any parts of EU law that are wanted to be 

kept will be left in force.  Thus on Brexit day we will all know where we are.  No 

existing rules will change at once.  No existing rights or obligations will change, 

unless the British Parliament alters them afterwards.  Thus that Parliament will 

use its sovereignty - to repeal the EC Act 1972, to enact into British statute law 

all EU law, and then by further uses of its sovereignty to repeal unwanted parts 

of that law.41  And also on Brexit day the European Court of Justice will cease 

to have any jurisdiction over the Great Repeal Act and any British legislation 

that follows it,42  again, however, depending on exactly what that Act provides. 

 

The British constitution after Brexit 

I turn briefly to what the British constitution will look like after the United 

Kingdom has left the EU.   

 First, the law.  The Supreme Court in the Miller case has given its 

description.43  Subject to whatever the Great Repeal Act might say, on the UK's 

withdrawal from the EU (and I quote):   

 ... EU law will cease to be a source of domestic law for the future ..., decisions of the 

 [European] Court of Justice will ... be of no more than persuasive authority, and 

 there will be no further references to that court from UK courts.  ... [T]hose legal 

                                                                 
 
41  It is estimated in that paper that there are in force in the UK roughly (a) 12,000 EU regulations, (b) 7,900 

British statutory instruments incorporating EU laws, and (c) 186 Acts of Parliament, passed between 1980 and 
2009, that "incorporated a degree of EU influence":  ibid., para 2.6.  That is notably vague and incomplete.  
 
42  But UK courts will  interpret pre-Brexit day legislation taking account of that Court's jurisprudenc e:  ibid., 

paras 2.12 - 2.17.  
 
43  R (Miller) v. Secretary of State for Exiting the European Union  [2017] UKSC 5 , at para 80. 
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 rules derived from EU law and transposed into UK law [by the Great Repeal Act] 

 will ... no longer be paramount, but will be open to ... repeal or amendment .... 

 When the Great Repeal Act takes effect, the United Kingdom (subject to 

unforeseeable transitional arrangements) will leave the EU.  Parliament will 

return to the absolute sovereignty that it enjoyed between 1689 and 1972.  

(The separate European Convention on Human Rights, however, will remain 

part of our law, unless and until the Human Rights Act 1998 is altered or 

repealed.44) 

 Thus the UK's legal sovereignty will be restored.  She can then seek free 

trade anywhere and everywhere in the whole world, not least with the 

Commonwealth, and also with continental Europe.  The special relationship 

with the United States can continue to be nurtured.  If all that rings a bell, it 

should:  it's more or less where we were in the 1950s.   

 Secondly, I'll speculate about the United Kingdom herself in the light of 

the referendum vote.   

            As Nikola Sturgeon keeps banging on, Scotland voted to Remain. 45  The 

First Minister of Scotland has demanded a second independence referendum, 

to avoid her country being dragged out of the EU against her will.  (If Scotland 

were to become an independent country, be it noted, then ironically she 

would automatically be out of the EU anyway, and would have to apply for 

membership.)  In reply Mrs May has said, in my view entirely reasonably, that 

"now is not the time".  It's only three years since "the once in a generation" 

independence referendum;  there is only so much constitutional change of the 

                                                                 
 
44  The Prime Minister has said that this cannot be addressed until  after the 2020 General Election because 

Brexit must take priority. 
 
45  Scotland voted 62% Remain, 38% Leave.  
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greatest importance that a state can deal with at once, and now there is the 

small matter of a General Election to be fought.  Legislation would have to be 

passed by the Parliament of the United Kingdom to authorise such a poll.  But, 

but ....  No one can tell whether nationalism in Scotland will grow, or wane.  

Perhaps one day another referendum might be held, with unforeseeable 

results.  It's possible that Britain could be broken up.      

            Northern Ireland, too, voted to remain in the EU.46  The main nationalist 

party, Sinn Fein, has demanded a border poll with the hope that the people of 

Northern Ireland would vote to become part of the Republic of Ireland.  Ireland 

is, of course, an EU member.  British legislation is in place that could be 

activated to allow such a poll, the Northern Ireland Act 1998, s 1.  But the 

agreement of the Secretary of State for Northern Ireland is required.  And he 

has rejected that demand out of hand.  Again, though, a degree of caution is 

needed.  Demographers tell us that the number of potential nationalist voters 

in Northern Ireland is increasing faster than that of potential unionist voters.  

And we know that in the Northern Ireland Assembly elections this year the 

nationalist parties, for the first time, got more seats - well, one more seat - 

than unionist parties.  It is possible at some future time that a border poll 

might be held in which the majority voted to join the Republic.  If that were to 

happen, with or without an independent Scotland, that would mean the end of 

the United Kingdom.  The United Kingdom of Great Britain and Northern 

Ireland47  isn't yet a hundred years old - the mere blink of an eye in the history 

of the constitution. 

                                                                 
 
46  Northern Ireland voted 56% Remain, 42% Leave. 
 
47  The United Kingdom of Great Britain and Ireland existed from 1801 until  1922, when with most of Ireland 
forming what was to become the Republic of Ireland, the title became the United Kingdom of Great Britain and 
Northern Ireland.  
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 Anyone from Wales might quietly want to ask:  what about us in this 

future landscape?  Wales, remember, voted to leave the EU.  Cynics were 

surprised by this, because Wales has done very well from EU funds.  The Welsh 

nationalist party, Plaid Cymru, is committed to independence.  But the party 

blows hot and cold over this, and at the moment blows cool.  Given my 2017 

New Year resolution never again to make any political prediction, all I can say is 

that, while Welsh independence is highly unlikely, in the cliché, never say 

never.   

 

Last thoughts  

I end with three brief thoughts. 

 First, the British say that they believe in fair play.  They object to 

perceived unfairness - and, worse, to wrongdoing.  The miscreants I identified 

earlier - especially financial institutions, the press, and politicians - haven't yet 

rehabilitated themselves.  Once lost, trust is very hard to regain.  That is taking 

a very long time, and I suspect that the process won't be completed even after 

the United Kingdom has left the EU.  

 Secondly,  should there ever be another UK-wide referendum?  Each of 

the three such referendums - in 1975, in 2011 (on reform of how MPs are 

elected), and last year - were held primarily for party-political purposes.  I 

believe that - very difficult though it would be to formulate - an objective 

statutory test should be adopted, which must be satisfied before any future 

referendum could be held.  Parliamentary democracy mustn't be set aside just 

because a Government sees an advantage in holding a referendum.   
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        Lastly, England has been a sovereign, independent, state for nearly a 

thousand years.  Down the centuries England, and since 1707 Great Britain, has 

been an outward-looking, global, country.  An Empire was built, and later 

transformed into a worldwide Commonwealth.  Britain has fought two world 

wars.  She helped found the UN, Nato, and the European Convention on 

Human Rights.  Despite austerity, 0.7% of GDP is still guaranteed for 

international development, and 2% for common western defence.  Perhaps 

Britain's 44-year institutional alliance with Europe just didn't fit within our 

island story.  Brexit will restore the constitutional purity of parliamentary 

sovereignty.  But, more importantly, I personally hope dearly that we will not 

become a Little England, but rather a Greater Britain.  A Greater Britain that is 

a good neighbour.  A country that is determined to co-operate wherever 

appropriate with anyone;  to trade freely;  to develop all kinds of educational 

and cultural links abroad, and to help the weak while opposing the wicked.  

The British constitution is ready for Brexit - although the innumerable legal 

details will be hideously difficult to resolve.  But the many, many broader 

consequences are now unknowable.  We can but hope for the best.      

 

 

 

    

   

 

 

 


